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DECLARATION 
OF 

COVENANTS, CONDITIONS AND RESTRICTIONS 
POR 

THE FOOTHILLS 

This Declaration of covenants, Conditions and Restrictions 
for The Foothills ("Declaration") is made this 1.!it:IJ.._ day of 

M/JRCtf , 1996 by CHAMBERLAIN DEVELOPMENT, L.L.C., an 
AriZona limited liability company (the "Declarant"), and FIRST 
AMERICAN TITT•E INSURANCE AGENCY OF YAVAPAI, INC., as Trustee under 
Trust No. 4331B ("Fee Title holder"). 

RECITALS 

A. Declarant is the developer of certain real property 
located in the County of Yavapai, Arizona, described on Exhibit 11A11 

attached hereto (the "Real Property" or the "Property"). 

B. Declarant may hereafter acquire other real property 
located in the county of Yavapai, Arizona, which Declarant may 
annex into the coverage of this Declaration pursuant to section 
13. 17 hereof. The term "Real Property," as used herein, shall 
include all property annexed into the coverage of this Declaration. 

c. Declarant intends to develop the Real Property into a 
planned residential neighborhood of single family detached 
residences to be known as The Foothills ("The Foothills" ot· the 
"Project"). 

D. Declarant deems it desirable to establish covenants, 
conditions, restrictions and easements upon the Real Property and 
each and every portion thereof, which will constitute a general 
scheme for the development, government and management of the Real 
Property, and for the use, occupancy and enjoyment thereof, all for 
the purpose of enhancing and protecting the value, desirability and 
attractiveness of the Real Property and enhancing the quality of 
life in The Foothills. 

E. Declarant deems it desirable for the efficient develop-
ment, government and management of the Real Property to create an 
o\mers association to which shall be delegated and assigned the 
powers of (i) managing, maintaining and administering the areas 
within the Project which are for the common use and enjoyment of 
the owners of the Real Property (the "Common Area"), (ii) adminis
tering and enforcing these covenants, conditions and restrictions, 
(iii) collecting and disbursing funds pursuant to the assessments 
and charges hereinafter created, and (iv) performing such other 
acts as are herein provided or which generally benefit its members, 
the Real Property, and the owners of any interest therein. 

F. The Foothills Property owners' Association, Inc. (the 
"Association"), a nonprofit corporation, has been, or will be, 
incorporated under the laws of the State of Arizona for the purpose 

1 

Page 6 of45 
07/09/2012 10:10 AM 



of exercising such powers and functions mentioned in Recital E 
above. 

G. Declarant clesil:es ana intends that the owners, mortgag-
ees, beneficiaries and trustees under trust deeds, occupants and 
all other persons hereinafter acquiring any interest in the Real 
Property shall at all times enjoy the benefits of, and shall hold 
their interests subject to, the covenants, conditions, restric
tions, liens, assessments, easements, privileges and rights 
hereinafter set forth, all of which are declared to be in further
ance of a plan to promote the Real Property. 

NOW, THEREFORE, Declarant, for the purposes above set forth, 
declares that the Real Property hereafter shall be held, trans
ferred, sold, conveyed, leased, occupied and used subject to the 
covenants, conditions, restrictions, liens, assessments, easements, 
privileges and rights hereinafter set forth, all of which shall run 
with the land and be binding upon the Real Property and all parties 
having or acquiring any right, title or interest in or to the Real 
Property, or any part thereof, and shall inure to the benefit of 
each owner thereof, the Association and each member of the 
Asaociation. 

l. DESCRIPTION OF PROPERTY SUBJECT TO DECLARATION: MASTER 
DECLJ\Rl\TION 

1.1 Description of Proiect. The Project shall be composed 
of the Common Area and residential lots located on the Real 
Property. Upon conveyance of a residential lot to an owner, each 
owner shall also receive a nonexclusive right to use the Common 
Area. The maximum number of residences on the Real Property which 
Declarant may submit to this Declaration shall not exceed the 
maximum number allowed by the City of Prescott. 

1.2 Name of Proiect. The Project shall be referred to as 
"The Foothills." 

1.3 No Severance of Residence ~state. No owner shall be 
entitled to sever or partition his interest in his lot from his 
right and easement to use and enjoy the common Area. The right to 
use the Common Area as established by this Declaration shall not be 
separated, severed, partitioned or separately conveyed, encumbered, 
or otherwise transferred, whether together or separately, and such 
right to use the Common A~ea shall conclusively be deemed trans
ferred or encumbered with the lot to \:hich it is appurtenant even 
though the description in the instrument of conveyance or encum
brance may refer only to the lot. Nothing contained in this 
Article shall be construed to preclude an owner from creating a 
cotenancy in the ownership of a lot with any other person or 
persons. 
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2. RrGHTS OF ENJOYMENT 

2. l. Members' Right of Eniovment. Every member of the 
Association shall have a nonexclusive easement for use and 
enjoyment in and to the common Area, and such right shall be 
appurtenant to and shall pass with the fee interest in every lot, 
subject to all of the easements, covenants, conditions, restric
tions and other provisions of record and as contained in this 
Declaration, including without limitation, the following: 

(a) The right of the Association to limit the use of 
the Common Area by guests of members or by persons who are not 
members, but who are in possession of a residence or own a portion 
of, or less than the entire ownership interest of, a residence. 

(b) The right of the Association to establish 
reasonable rules and regulations pertaining to the use of the 
Common Area. 

(c) The right of the Association to borrow money for 
the purpose of improving, replacing, restoring or expanding the 
Common Area or adding new Common Areas and in aid thereof, to 
mortgage said property, provided that the prior affirmative vote or 
approval of the members entitled to cast two-thirds (2/3) of the 
voting power of the Association has been obtained to mortgage said 
property, and provided further that the rights of the lender 
thereunder shall be subordinate to the rights of the members. 

(d) The right of the Association to suspend the right 
of a member or any person (including without limitation a member of 
the family of a member) to use the Common Area or any portion 
thereof designated by the Association's Board or Directors during 
any time in which any assessment respecting such member remains 
unpaid and delinquent, or for a period not to exceed 60 days for 
any single infraction of the Association Rules or breach of this 
Declaration, and up to one year for any subsequent violation of the 
same or similar provision of the Association Rules or this 
Declaration. Notwithstanding the foregoing, the Associat\on shall 
not have the right hereunder to suspend any member's right to use 
any portion of the Real Property necessary for such member to gain 
access to his lot. 

(e) The right of the Association, subject to the 
approval rights of institutional mortgagees pursuant to the Article 
hereof entitled "Rights of Lenders", to dedicate or transfer all or 
any part of the Common Area to any public agency, authority, 
utility or other entity. No such dedication or transEer shall be 
effective unless an instrument signed by members entitled to cast 
two-thirds (2/J) of the voting power of the Association has been 
recorded, agreeing to such dedication or transfer •. ~, ,1;~ FJertifi
cates of the President and the Secretary of the 1\:ssdciation 
attached to such instrument certifying that the members signing 
such instrument represent three-fourths (J/4) of the voting power 
of the Association shall be deemed conclusive proof thereof. 
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(f) The right of the Declarant and its agents and 
representatives, in addition to Declarant's rights set forth 
elsewhere in this Declaration, to the nonexclusive use, without 
charge, of the Project for display and exhibit purposes, for the 
maintenance of sales facilities, and for purposes of selling lots 
and/or constructing residences. 

2.2 Qelegation of Use. Any member may delegate his right 
of enjoyment to the Common Area to the members of his family or his 
tenants who reside in his residence, or to his guests, subject to 
rules and regulations adopted by the Aosociation's Board of 
Directors. 

2.3 Waiver of Use. No member may exempt himself (and no 
member shall be exempt) from personal liability for assessments or 
release any lot owned by him from the liens, charges and other · 
provisions of this Declaration or the Association's Articles of 
Incorporation, Bylaws or Rules, by voluntary waiver of, or 
suspension or restriction of such member's right to the use and 
enjoyment of the Common Area or the abandonment of such member's 
residence. 

3. USE RESTRICTIONS 

3.1 Land Use and Building Type. No lot shall be used 
except for residential purposes. No building shall be erected, 
altered, placed, or permitted to remain on any lot other than one 
detached single family dwelling, which may include patio walls, 
swimming pool, garages, carports, servants' quarters, guest houses, 
ramadas, ·or other similar residential structures, built within the 
established building envelope. No business, commercial use, trade, 
or manufacturing of any nature or description shall be carried on 
or transacted on any portion of the Property nor shall any part of 
the Property be used as a hospital or sanitarium or other place for 
hire for the care or entertainment of persons suffering from any 
disease or disability whatsoever. 

3.2 Lot ownership and Dimensions. None of the lots shall 
be resubdivic\ed into smaller lots nor conveyed or encumbered in 
less than the full original dimensions of such lot, except for 
public utilities, provided that this restriction shall not prevent 
the conveyance or encumbrance of adjoining or contiguous lots or 
parts of lots in such a manner as to create parcels of land in a 
common ownership having the same or a greater street frontage than 
originally provided and described for any one of the lots, portions 
of which are so conveyed or encumbered. Thereafter such part of 
adjoining or contiguous lots in such common ownership, shall, for 
the purpose of these restrictions, be considered as one lot. 
Nothing herein contained shall prevent the dedication or conveyance 
of portions of lots for public utilities, in which event the 
remaining portion of any such lot shall, for the purpose of this 
provision, be treated as a whole lot. 
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3.3 Building Erection and Setbacks. No building shall be 
erectecl on any area which is reservecl fo.t" roacl purposes or is now 
declicated for streets or easements, nor upon any area subsequently 
grantecl for utilities or drainage purposes. No building or 
structures shall be movecl from other locations onto any lot, ancl 
all improvements erectecl on a lot shall be of new construction. No 
structure of a temporary nature, such as a trailer, shack, barn, or 
other out-building, except those used by the Declarant, shall be 
used on any lot at any time, either temporarily or permanently. 
All City of Prescott building setback requirements shall apply to 
the Property. The location of any improvement shall be subject to 
the approval of the Architectural Cont.t"ol Committee. 

3. 4 Size. The floor area of the primary residential 
dwelling on each lot, exclusive of porches, garages, patios, 
showrooms, or any other similar extensions or projections, shall 
not be less than 2,000 square feet of livable area. When there is 
a second story or a basement, the ground level must be at least 
1,400 square feet. Each ~welling must provide a double garage. 
Any variation from these minimum square footages must be approved 
in writing by Jim Chamberlain or his assignee ("Chamberlain") or by 
the Architectural Control Committee as provided in Section 4.1 
below. 

3.'5 Roofs. 
prohibited. 

Combustible wood shakes or shingles are 

3.6 ~· There shall be no fencing except for specific 
purposes such as screening, child containment, animal control, or 
architectural effect. Plans showing the length, height, design, 
material, finishes, and colors of fences must be submitted to and 
approved in writing by Chamberlain or by the Architectural Control 
committee. 

3.7 Easements. Easements for installation and maintenance 
of utilities and for drainage facilities have been created as shown 
on the plat of subdivision of the Property. Within these ease
ments, or any easements subsequently granted for utilities or 
drainage purposes, except as may be installed by the Declarant, or 
permitted in writing by the applicable utility company or govern
mental authority, no structure, planting or other materials shall 
be placed or permitted to remain which may interfere with the 
installation and maintenance of the utility facilities. Any 
easement area upon a lot and all improvements located thereon shall 
be maintained continuously by the owner of that lot, except for 
those improvements for which a public authority or utility company 
is responsible. 

3. 8 Obstructive Materials. Firewood, repair materials, 
storage sheds, tools, lawn equipment, and other ,PB~~?r~ry or 
permanent equipment must be screened or stored completely•so as to 
not be visible from any street or any other lot. Air conditioners 
ana coolers must not be mounted on the roof. No visible televjsion 
antennas will be allowed. Ham radio towers must be of the 
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electrically or automatically raised type when in use, and lowered 
from view when not in use. 

3.9 Garages. No garage or other building shall be erected 
on any of the lots until a dwelling house shall be erected. During 
or after the erection of such dwelling house, the garage or other 
out-building may be used for non-paying guests or for actual 
servants or employees of the occupants of the main residential 
building, provided no such quarters shall be rented or used for 
income purposes. The garage doors must remain closed at all times 
except when in use in entering or leaving the premises. 

3.10 Driveways; Walks. All driveways and walkways must be 
constructed of concrete masonry, wood, or similar materials. No 
asphalt pavement or gravel will be permitted. 

3.11 &qna. No advertising signs (except one "For Rent" or 
"For Sale" sign per lot), billboards, unsightly objects or nuisance 
items shall be erected, placed, or permitted to remain on any of 
the lots; nor shall the premises be used in any way which may 
endanger the health or unreasonably disturb the holder of any lot. 

3.12 Nuisance. No obnoxious or offensive activity shall be 
carried on upon any lot, nor shall anything be done thereon which 
may be or become an annoyance or nuisance to the neighborhood. No 
rubbish or debris of any kind shall be placed or permitted to 
accumulate upon any lot so as to render any such property in the 
vicinity thereof unsanitary, unsightly, offensive or detrimental to 
any other property in the vicinity thereof or to its occupants. No 
motor vehicles shall be operated on the Property so as to create a 
loud or annoying noise which is hereby deemed a nuisance. No 
nuisance shall be permitted to exist or operate upon any such 
property so as to be offensive or detrimental to any other property 
in the vicinity thereof or to its occupants. Without limiting the 
generality of the foregoing provisions, no exterior horns, 
whistles, bells or other sound devices, except security devices 
used exclusively for security purposes, shall be located, use or 
placed on any such property within The Foothills. The Board in its 
sole discretion shall have the right to determine the existence of 
any such nuisance. Any decision rendered by the Board of Directors 
shall be enforceable as other restrictions contained herein. 

3.13 Livestock and Poultry. No animals, including livestock 
or poultry of any kind, shall be raised, bred or kept on any lot, 
except a reasonable number of dogs, cats, or other generally 
recognized household pets may be kept, provided that they are not 
kept, bred, or maintained for any commercial purposes. Dogs shall 
be kept within structures or fences or on secured leashes. No 
animal shall be allowed to make an unreasonable amount of noise or 
a nuisance. Upon the written request of any owner, the Board shall 
conclusively determine, in its sole discretion, whether a particu
lar animal is a nuisance or the number of animals on any such 
property is unreasonable. Any decision rendered by the Board shall 
be enforceable as other restrictions contained herein. 
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3.14 Landscaping. All landscaping shall be completed no 
later than six (G) months following the date of ~inal inspection by 
the City of Prescott, either by the homeowner or by the contractor. 
Landscape design shall be submitted to and approved by Chamberlain 
or by the Architectural Control committee. The native trees and 
shrubs are one of The Foothills' major attractions, thus everything 
possible must be done to preserve the natural environment of the 
Property. Chamberlain or the Architectural control Committee may, 
at the lot owner's expense: (i) require replacement or substitute 
landscaping for trees or shrubs cut or removed without prior 
approval; and (ii) enter upon any lot and remove any tree infested 
with IPS beetles and/or other destructive insects or diseases if, 
within five (5) days after receiving notification from Chamberlain 
or the Architectural Control Committee such removal is not 
accomplished by the owner. 

3.15 Garbage and Refuse Disposal. No lot shall be used or 
maintained as a dumping ground for rubbish, trash, garbage or other 
waste. No substance, animal thing or material shall be kept upon 
the land that will emit a foul or obnoxious odor, or cause any 
notice that might disturb the peace, quiet, comfort or serenity at 
the occupants of the surrounding property. All equipment for the 
storage or disposal of such waste materials shall be kept in a 
clean and sanitary condition and shall be enclosed so as not to be 
visible from any street or any other lot except when placed at the 
curbing on days regul~rly scheduled for the purpose of collection. 

3.16 Windows. Prior to installation of any reflective 
materials for use on the windows of any building on the Property, 
approval and consent must be obtained from Chamberlain or the 
Architectural control Committee. No windows in the front or sides 
of any building shall at any time be covered with aluminum foil, 
bed sheets, newspapers, or any other like materials. Only proper 
drapes, blinds or shutters will be allowed. 

3. 17 Limitation of Vehicles. Motorcycles, mopeds, mini
bikes, trail bikes, and other motor vehicles shall not be operated 
on the Property except within the traveled areas of the private 
roads. All such vehicles shall be equipped with a muffler in good 
working order and in constant use to prevent excessive or unusual 
noise. No repair or maintenance work shall be performed on any 
motor vehicle or other piece of equipment, except wholly inside a 
garage. Disabled vehicles and equipment shall be stored in a 
garage or removed from the Property. Each owner shall provide 
adequate paved off-street parking spaces to accommodate the 
intended use of the owner's lot and shall not park or permit others 
to park on unpaved portions of the lot. Except for permitted 
cons~ruction purposes or limited temporary parY.ing for loading or 
unloading, no vehicle in excess of 6,500 pounds gross weight, no 
commercial vehicle, industrial equipment, recreation~! vehicle, 
boat, boat trailer, utility trailer, mounted or unmounted camper, 
motor home, travel trailer, or similar vehicle may be parked on any 
lot on paved or unpaved parking areas. 
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3.18 care of Properties. All vacant lots shall be at all 
times kept free of rubbish and litter, as tc present a tidy 
appeilrance . Tl1e yards and grounds in connection with all improved 
properties shall be at all times kept in a neat condition to an 
extent sufficient to maintain an appearance in keeping with that of 
typical improved properties in the Project. During prolonged 
absence, the owner of each lot will arrange for the care of his lot 
during such absence. 

J .19 oil and Mining Operations. No oil drilling, oil 
development operations, oil refining, quarrying or minlng opera
tions of any kind shall be permitted on any lot, nor shall oil 
wells, tanks, tunnels, mineral excavations or shafts be permitted 
upon or in any lot . No derrick or other structure designed for use 
in boring for oil or natural gas shall be erected, maintained or 
permitted upon any lot . 

J. 20 Timeliness of construction. Any building on the 
Property, the construction of which has been started, shall be 
completed without delay within one (l) year aftex· obtaining a 
building permit therefor, and all plans must be approved by the 
Architectural Control Committee, except when such delay is caused 
by act of God, strikes, actual inability of the owner to procure 
delivery of necessary materials, or by interference by other 
persons beyond the owner's contrcl. Financial inability of the 
owner or his contractor to secure labor or materials or to 
discharge liens or attachments shall not be deemed a cause beyond 
his control. 

J.2l ~~· In the event any home or structure is destroyed 
or partially destroyed by fire, act of GoJ, or as a result of any 
other act or thing, said damage must be repaired and the improve
ment reconstructed within eighteen (18) months after such damage . 

J . 22 Sight Distance at Intersections. No fence, :,.rall, hedge 
or shrub planting which obstructs sight lines at elevations two (2) 
feet above the roadways shall be permitted to remain on any corner 
lots within the triangular area formed by the street property lines 
and a line connecting them at points fifty (50) feet from the 
property lines, or in the case of a rounded property corner from 
the intersection of the street property lines extended. No tree 
shall be permitted to remain within such distance of such intersec
tions unless the foliage line is maintained at sufficient height to 
prevent obstruction of such sight lines. 

3. 23 Exterior Lighting . The ordinances of the City of 
Prescott commonly known as the outdoor Light Control Regulations 
(Regulations §§3-12-1 through J-12-8), as amended from time to time 
by the City of Prescott, are hereby incorporated in this Declara
tion as though fully set forth herein. Notwithstanding the 
foregoing, all exterior light fixtures shall be subject to the 
approval of the Architectural control committee which shall not 
approve any lighting which has an obtrusive appearance or casts a 
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glare visible on any other property. Each home must have a mdilbox 
and light adjacent to the street. 

3.24 Removal of Trees. cutting down or removing any trees 
outside the perimeter of the foundation of the residence shall not 
be permitted. For each tree that is th;.:oe inches in diameter, one 
foot above the ground, remc.ved from the lot, a new tree (of 
~uitable size and type as determined by the Architectural Control 
Committee) will be planted and will be part of the landscape plan 
submitted for approval to the Architectural Control Committee. 

3.25 Noise control. Any vibration, noise, sound or 
disturbance that is objectionable due to intermittence, beat, 
frequency, shrillness or loudness shall be prohibited. Without 
limiting the generality of the foregoing, no radio, stereo or other 
broadcast units of any kind and no amplifiers or loudspeakers of 
any kind shall be placed, allowed or maintained outside, or be 
directed to the outside of any residence or other improvement, or 
any residence or other improvement under construction, and no 
construction activities shall be performed on sundays. 

3.26 Smoke Reduction. smoke reduction or other emission 
control devices shall be required at the top of chimneys to reduce 
the amount of smoke from fireplaces or wood stoves, if economically 
available. Economic availability shall be determined by the 
Architectural control Committee, from time to time, based on a 
review of existing and newly developed products. Upon such 
periodic review, the Board of Directors may require the installa
tion of such devices on existing homes. 

3.27 City Ordinances Incorporated. The ordinances of the 
City of Prescott commonly known as the Hillside ordinance (Section 
12-5-12) and the General Performance Standards (Section 12-5-13), 
as either may be amended from time to time by the City of Prescott, 
are hereby incorporated in this Declaration as though fully set 
forth herein. Notwithstanding the foregoing, to the extent that 
any rule, regulation or standard adopted by the Bourd of Directors 
or the Architectural Control committee is more restrictive than 
such city Ordinances, the more restrictive rule or regulation shall 
prevail. 

3. 28 Building Permits. No owner shall be permitted to apply 
for a building pe~it for any improvemP.nt to be erected on any lot 
until the Architectural Control Committee has approved the plans 
for such improvement. The Architectural Control committee shall 
have fourteen (14) days after plans for an improvement are 
submitted to it to accept or reject the plans. If the Architectur
al Control committee does not reject such plans within said 
fourteen (14) day period, the plans shall be deemed

1
approved. 

t t •• '; 
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4. ARCHITECTU~L CONTROL COMMITTEE 

4.1 brchitectural control. No improvement shall be 
commenced, erected or maintained within any portion of the Property 
unless and until detailed plans and specifications have first been 
submitted to and approved by Chamberlain or by the Architectural 
Control Committee established pursuant to Section 4.2 below. The 
plans and specifications shall show the nature, size, height, shape 
and design of the proposed improvements, structural details, 
identity, type and quality of proposed materials, finishes, 
exterior colors, site location, grades, and dwelling elevations, as 
well as any other matters required by this Declaration or by the 
architectural standards described in Section 4.4 below, and shall 
include a site plan of the building site proposed to be improved. 
Site plans shall show: (i) locations of all trees over three inches 
in trunk diameter one foot from the ground; (ii) trees to be 
removed to permit construction; (iii) locations of all easements; 
(iv) dimensions and bearings of the boundaries of the unit; (V) 
existing grades and grade changes; (vi) structure location within 
building envelope; and (vii) driveways and parking areas. A 
landscape design must be submitted with the building blueprints for 
approval. No improvement shall be commenced, erected or maintained 
within the Property except in compliance with this Declaration and 
with the approved plans and specifications for such improvement. 
The Architectural Control Committee shall have full authority over 
the following matters: (i) improvement location as it relates to 
topography; (ii) removal of trees; (iii) design of, materials used 
in, and construction of, the improvements; and (iv) all restric
tions set forth in this Declaration; provided, however, that the 
approval of the Architectural control Committee shall not be 
unreasonably withheld. 

4.2 Establishment of Committee. So long as Declarant owns 
any portion of the Property, the sole right to approve or disap
prove plans and specifications for any improvement on the Property 
shall be vested in Chamberlain. At such time as Declarant has sold 
or is otherwise divested of all interest in the Property, or upon 
the death, resignation or incapacitation of Jim Chamberlain, the 
right to approve or disapprove plans and specifications for 
improvements on the Property shall be vested in an Architectural 
Control Committee consisting of three (:3) members who shall be 
appointed from time to time by the Association's Board of Direc
tors. The members of the Architectural Control Committee need not 
be architects, owners or occupants of the Property, and do not need 
to possess any special qualifications. Architectural Control 
Committee members shall serve for a term of one (1) year and may be 
reappointed or reelected; provided that such m~mbers may be removed 
by the Board at any time during their term of office, with or 
uithout cause. Upon removal of a member of the Architectural 
Control committee, the Board shall appoint a replacement member as 
soon as possible, so that the Committee shall always consist of the 
number of members designated in this Section 4.2. 
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4.3 Meetings. The Architectur~l Control committee shall 
hold regular meetings. A quorum for such meetings shall consist of 
a majority of the members, and the affirmative vor.e of a majority 
of the members shall be necessary for any decision of the Al.'chitec
tural control Committee. The Architectural control committee shall 
keep and maintain a record of all actions taken at its meetings. 

4.4 Architectural Standards and Committee Procedures. The 
Architectural Control committee shall promulgate written architec
tural standards and procedures to be followed oy owners in 
preparing and submitting plans and specifications and which will be 
used by the Architectural Control Committee in reviewing plans and 
specifications for proposed improvements, in rendering its 
decisions and otherwise performing its functions under this 
Declaration. The standards and procedures adopted from time to 
time by the Architectural Control committee must be approved by the 
Board prior to their. implementation and once approved by the Board 
shall be effective as Association Rules. The decision of the 
Architectural control Committee shall be final on all matters 
submitted to it pursuant to this Declaration. The architectural 
standards and procedures shall not be inconsistent with the terms 
of this Declaration and if there are any inconsistencies, the 
provisions of this Declaration shall control. 

4.5 Egg. The Architectural Control committee may charges 
a $100.00 processing fees to defray its costs in considering any 
requests for approvals submitted to it. The appropriate fee shall 
be paid at the time the request for approval is submitted. 

4.6 Compensation; Delegations. Unless authorized by the 
Board, the members of the Architectural Control Committee shall not 
receive any compensation for services rendered. All members shall 
be entitled to reimbursement (by the applicable owners) for 
reasonable expenses incurred by them in connection with the 
performance of any Architectural Control committee function or 
duty. Professional consultants retained by the Architectural 
control Committee shall be paid such compensation as the Architec
tural Control Committee determines. The Architectural Control 
committee may delegate its plan review responsibilities, except 
final plan approval, to one or more of its members or to ar.chitec
tural consultants which it retains. 

4. 7 Non-Liability. Neither the Association, the Board 
members, Declarant, any member of the Architectural control 
committee, or any agent, employee or other party providing 
architectural consulting services to the Architectural control 
committee shall be liable in damages to anyone submitting plans to 
it for approval or to any owner or other person by reason of 
mistake in judgment, negligence, or nonfeasance arising out of or 
in connection with the approval or disapproval or failure to 
approve any plans submitted to the Architectural Control Committee, 
and each owner or other person submitting plans agrees, by 
submission of such plans and specifications, that he will not bring 
any action or suit against the Association, the Board members, or 
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the mEmbers of the Architectural Control Committee, or their agents 
or employees, or parties providing architectural consulting 
services to the Architectural control Committee, to recover damages 
as above described, including, without limitation, to recover 
damages arising out of or in connection with flooding, natural 
disaster or soil conditions. Approval by the Architectural Control 
Committee shall not be deemed to be a representation or warranty 
that the owner's plans and specifications or the actual construc
tion of improvements are free from defects (design, construction or 
otherwise) or are free from hazards, such as flooding, natural 
disaster or adverse soil conditions or comply with applicable 
governmental ordinances or. regulations, including, but not limited 
to, rezoning ordinances and local building codes. It shall be the 
sole responsibility of the owner or other person submitting plans 
to the Architectural Control committee or performing any construc
tion, to comply with all such ordinances, regulations and codes. 
Each owner understands that due to the location and condition of 
the owner's lot there may be certain inherent risks including, but 
not limited to, those related to flooding, soil conditions or 
natural disaster and agrees for himself, his family, guests and 
invitees (the "Releasing Parties") to release the Association, the 
Board members, the members of the Architectural Control committee 
and Declarant, their agents, employees and parties providing 
architectural consult!.ng services to the Architectural control 
committee from any and all liability arising from any damage or 
injury to the person or property of the Releasing Parties rising 
out of or in connection with such hazards. 

5. THE ~SSOCIATION 

5.1 Conveyance of Common Area. As each Common Area is 
released from the underlying deed of trust on the Property, 
Declarant shall convey to the Association the released con1mon Area, 
free of all liens and encumbrances except current real property 
taxes (which taxes shall be prorated as of the date of conveyance), 
title exceptions of record, the covenants, conditions, reservations 
and restrictions contained in this Declaration, and the instrument 
which conveys the Common Area to the Association. 

5.2 General Duties and Powers. In addition to the duties 
and powers enumerated in its Articles and Bylaws, or elsewhere 
provided for herein, and without limiting the generality thereof, 
the Association shall have the specific duties and powers specified 
in this Article. 

5.3 General Duties of the Association. The Association, 
through its Board, shall have the duty and obligation to: 

(a) enforce the provisions of this Declaration, the 
Articles, Bylaws, and Association Rules by appropriate means and 
carry out the obligations of the Association hereunder; 

(b) maintain and otherwise manage the following: 
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(i) all easements and real property and all 
facilities, improvements and landscaping thereon in which the 
Association holds an interest, subject to the terms of any 
instrument transferring such interest to the Association; 

(ii) all personal property in which the 
Association holds an interest, subject to the terms of any 
instrument transferring such interest to the Association; and 

(iii) all property, real or personal, which the 
Association is obligated to repair or maintain pursuant to 
this Declaration; 

(c) pay all real and personal property taxes and 
other charg~s assessed to or payable by the Association; 

(d) obtain for the benefit of the Common Area, water, 
electric, refuse collections and other services; 

(e) establish a committee to govern issues set forth 
in this Declaration as being within the purview of the Architectur
al Control Committee as well as other issues the Board deems 
suitable for the Architectural Control Committee. 

5.4 General Powers of the Association. The Association, 
through its Board, shall have the power but not lhe obligation to: 

(a) employ a manager or other persons and contract 
with independent contractors or managing agents who have profes
sional experience in the management of residential developments 
similar to the Project, to perform all or any part of the duties 
and responsibilities of the Association; 

(b) acquire interests in real or personal property 
for offices or other facilities that may be necessary or convenient 
for the management of the Project, the administration of the 
affairs of the Association or for the benefit of the members; 

(c) borrow money as may be needed in connection with 
the discharge by the Association of its powers and duties; 

(d) provide maintenance of the Common Area, including 
drainage corridors, retention areas, street medians, and other 
maintenance items to the extent determined desirable by the Board; 

(e) negotiate and enter into contracts with institu-
tional toortgagees and mortgage insurers and guarantors as may be 
necessary or desirable to facilitate the availability of loans 
secured by mortgages within the Project. 

5.5 Association Rules. The Board shall be empowered to 
adopt, amend cr repeal such rules and regulations as it deems 
reasonable and appropriate (the "Association Rules"), binding upon 
all persons subject to this Declaration and governing the use 

bnt IO:IIOIAI_I_WAJ 13 
nuK3171,..cE511 

Page 18 of 45 
07/09/2012 10:10 AM 



and/or occupancy of the common Area or any other part of the 
Project. The Association Rules may include the establishment of a 
system of fines and penalties enforceable as special assessments. 
The Association Rules shall govern such matters in furtherance of 
the purposes of the Association, including, with out limitation, 
the use of the Common Area; provided, however, that the Association 
Rules may not discriminate among owners except as expressly 
provided or permitted herein, and shall not be inconsistent with 
this Declaration, the Articles or Bylaws. A copy of the Associa
tion Rules as they may from time to time be adopted, amended or 
repealed or a notice setting forth the adoption, amendment or 
repeal of specific portions of the Association Rules shall be 
available to each owner, Upon completion of the notice require
ments, said Association Rules shall have the same force and effect 
as if they were set forth in and were part of this Declaration and 
shall be binding on the owners and all other persons having any 
interest in, or making any use of, the Real Property, whether or 
not actually received thereby. The Association Rules, as adopted, 
amended or repealed, shall be available at the principal office of 
the Association to each owner or other person reasonably entitled 
thereto, upon request. In the event of any conflict between any 
provision of the Association Rules and any provisions of this 
Declaration or the Articles or Bylaws, the provisions of the 
Association Rules shall be deemed to be superseded by the provi
sions of this Declaration, the Articles or Bylaws to the extent of 
any such conflict. 

5.6 Indemnification. To the fullest extent permitted by 
law, every director and every officer of the Association, and 
Declarant (to the extent a claim may be brought against Declarant 
by reason of its appointment, removal or control of members of the 
Board) shall be indemnified by the Association, and every other 
person serving as an employee or direct agent of the Association, 
or on behalf of the Association as a member of a committee or 
otherwise, may, in the discretion of the Board, be indemnified by 
the Association, aguinst all expenses and liabilities, including 
attorneys' fees, reasonably incurred by or imposed upon him in 
connection with any proceeding to which he may be a party, or ln 
which he may become involved, by reason of his being or having 
served in such capacity on behalf of the Association (or, in the 
case of Declarant, by reason of having appointed, removed or 
controlled or failed to control members of the Board), or any 
settlement thereof, whether or not he is a director, officer or 
serving in such other specified capacity at the time such expenses 
are incurred, provided that the Board shall determine, in good 
faith, that such officer, director, or other person, did not act, 
fail to act, or refuse to act willfully or with gross negligence or 
fraudulent or criminal int~nt in the performance of his duties. 
The· foregoing rights of indemnification shall be in addition to and 
not exclusive of all other rights to which such persons may be 
entitled at law or otherwise. 

5.7 Non-Liability of Officials. To the fullest extent 
permitted by law, neither Declarant, the Board, or any other commit 
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tees of. the Association nor any member thereof, nor any directors 
or officers of the Association, shall be liable to any owner, 
tenant, t.he Association or any other person for any damage, loss or 
prejudice suffered or claimed on account of any decision, approval 
or disapproval of plans or specifications (whether or not defec
tive), course of action, act, inaction, omission, error, negligence 
or the like made in good faith and which Declarant, the Board, or 
such committees or persons reasonably believed to be within the 
scope of their respective duties. 

5. 8 Easements. In addition to the blanket easements 
granted in Article 8 hereof, the Association is authorized and 
empowered to grant upon, over, across, through or under Real 
Property owned or controlled by the Association such permits, 
licenses, easements and rights-of-way for sewer lines, water lines, 
underground conduits, storm drains, television cable and other 
similar public or private utility purposes, roadways or other 
purposes as may be reasonably necessary and appropriate for the 
orderly maintenance, preservation and enjoyment of the Common Area 
or for the preservation of the health, safety, convenience and 
welfare of the owners and members, provided that any damage to a 
residence resulting from such grant shall be repaired by the 
Association at its expense. 

5. 9 Accounting. The Association, at all times, shall keep, 
or cause to be kept, true and correct records of account in 
accordance with generally accepted accounting principles, which 
shall specify in reasonable detail all expenses incurred and funds 
accumulated from assessments or otherwise. 

5. 10 Records. The Association shall, upon reasonable 
written request and during reasonable business hours, make 
available for inspection by each owner the books, records and 
financial statements of the Association together with current 
copies, as amended from time to time, of this Declaration and the 
Articles, Bylaws and Association Rules. Declarant shall be under 
no obligation to make its own books and records available for 
inspection by any owner or other person. 

5.11 pelegation of Powers. The Association shall have the 
right, according to law, to delegate to committees, officers, 
employees or agents any of its duties and powers under this 
Declaration, the Articles, Bylaws and Association Rules; provided, 
howover, no such delegation to a professional management company or 
otherwise shall relieve the Association of its obligation to 
perform any such delegated duty. 

5. 12 Emergency Powers. The Association or any person 
authorized by the Association may enter any lot in the event of any 
emergency involving illness or potential danger to life or 
property. such entry shall be made with as little inconvenience to 
the owner as practicable, and any damage caused thereby shall be 
repaired by the Association unless covered by insurance carried by 
the owner. 
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6. ASSOCIATION MEMBERS 

6. 1 Membership. Every owner shall be a member of the 
Association. The terms and provisions set forth in this Declara
tion, which are binding upon all owners, are not exclusive, as 
owners shall, in addition, be subject to the terms and provisions 
of the Articles, Bylaws and Association Rules to the extent the 
provisions thereof are not in conflict with this Declaration. 
Membership of owners shall be appurtenant to and may not be 
separated from the interest of such owner in any residence. 
Ownership of a lot or residence shall be the sole qualification for 
membership; provided, however, a member's voting rights or 
privileges in the Common Area, or both, may be regulated or 
suspended as provided in this Declaration, the Bylaws or the 
Association Rules. Not more than one membership shall exist based 
upon ownership of a single lot. 

6.2 Trcynsfer. The membership held by any owner shall not 
be transferred, pledged or alienated in any way, except that such 
membership shall automatically be transferred to the transferee of 
the interest of an owner in a lot. Any attempt to make a prohibit
ed transfer is void and will not be reflected upon the books and 
records of the Association. The Association shall have the right 
to record the transfer upon the books of the Association without 
any further action or consent by the transferring owner. 

6.3 Voting Rights. So long as Declarant owns any portion 
of the Property, all voting rights in the Association shall be 
vested solely in Declarant. At such time as Declarant sells or is 
otherwise divested of all interest in the Property, all voting 
rights in the Association shall be vested in the members of the 
Association, each of whom shall be entitled to one (1) vote for 
each lot in which they hold the interest required for membership. 
When more than one person owns a portion of the interest in a lot 
required for membership, each such person shall be a member and the 
vote for such lot shall be exercised as they among themselves 
determine, but in no event shall more than one (1) vote be cast 
with respect to any lot. The vote for each lot shall be cast as a 
unit, and fractional votes shall not be allowed. In the event that 
joint owners are unable to agree among themselves as to how their 
vote or votes should be cast, they shall lose their right to vote 
on the matter in question. If any owner casts a vote representing 
a certain lot, it will thereafter be conclusively presumed for all 
purposes that he was acting with the authority and consent of all 
other owners of the same lot. In the event that more than one vote 
is cast for a particular lot, none of such votes shall be counted 
and such votes shall be deemed void. 

6.4 corporate or Trust !1embership. In the event any lot is 
owned by a corporation, partnership, trust, or other association, 
the corporation, partnership, trust or association shall be a 
member and shall designate in writing at the time of acquisition of 
the lot an individual who shall have the power to vote said 
membership, and in the absence of such designation and until such 
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designation is made, the chief executive officer, if any, of such 
corporation, partnership, trust or association, shall have the 
power to vote the membership, and if there is no chief executive 
officer, then the board of directors or general partner of such 
corporation, partnership, trust or association shall designate who 
shall have the power to vote the membership. 

6. 5 Suspension of Voting Rights. In the evant any owner is 
in arrears in the payment of any assessments or other amounts due 
under any of the provisions of this Declaration, the Articles, 
Bylaws or Association Rules for a period of fifteen (15) days, said 
owner's right to vote as a member of the Association ahall be 
suspended and shall remain suspended until all payments, including 
accrued interest and attorneys' fees, are brought current. In the 
event any owner is in default of any non-monetary obligation of 
this Declaration, the Articles, Bylaws o~ Association Rules, and 
remains in default for more than ten (10) days after notice from 
the Association to cure same, said member's right to vote shall be 
suspended for a period not to exceed sixty (GO) days. 

7. COVeNANT FOR ASSESSMENTS 

7.1 Creation of Lien and Personal Obligation. Each owner 
(other than Declarant) of any lot, by acceptance of a deed or other 
conveyance creating in such owner the interest required to be 
deemed an owner, whether or not it shall be so expressed in any 
such deed or other conveyance, is deemed to covenant and agree to 
pay to the Association: annual assessments, supplemental assess
ments, and special assessments, such assessments and other fees to 
be fixed, established and collected from time to time as provided 
in this Declaration. Such assessments and fees, together with 
interest thereon, late charges, attorneys' fees and court costs, 
and other costs of collection thereof, as hereinafter provided, 
shall be a continuing lien upon the lot against which each such 
assessment is made. Each such assessment, together with such 
interest, late charges, costs and attorneys' fees, shall also be 
the personal obligation of the owner of such lot at the time when 
the nssessment becomes due. 

7.2 Purpose of Assessments. The assessments levied by the 
Association shall be used exclusively for (a) payment of expenses 
in connection with the upkeep, maintenance and improvement of the 
Common Area and such portion of the lots and such improvements 
located thereon as the Association is obligated to maintain under 
the provisions of the Declaration, (b) promotion of the recreation, 
health, safety and welfare of the owners and residents of lots 
within the Real Property. 

7.3 Maximum Annual Assessments. 

(a) Until January 1 of the year immediately following 
the conveyance of the first lot by Declarant, the maximum annual 
assessment for each lot shall be Two Hundred Dollars ($200.00) per 
year. 
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(b) From and after January 1 of the year immediately 
following the conveyance of the first lot by Declarant, the Board 
may, without a vote of the membership of the Association, in crease 
the maximum annual assessment during each fiscal year of the 
Association by the greater of (i) an amount proportional to the 
amount of increase during the prior fiscal year in the consumer 
Price Index for All Urban Consumers (all items), u.s. City Average, 
published by the United states Department of Labor, Bureau of Labor 
Statistics (1967=100), or in the event said index ceases to be 
published, by any successor index recommended as a substitute 
therefore by the United states government, or if none, the most 
reasonably comparable index available as determined by the Board, 
or (ii) five percent (5%). 

(c) After January 1 of the year immediately following 
the conveyance to a purchaser of the first lot by Declarant, the 
maximum annual ascessment may be increased by an amount greater 
than the maximum increase allowed pursuant to Section 7.J(b) above 
only with the approval of members representing at least two-thirds 
(2/3) of the votes entitled to be cast by members who are voting in 
person or by proxy at a meeting duly called for such purpose. 

(d) The Board may fix the annual assessment at any 
amount not in excess of the maximum annual assessment. 

7. 4 Supplemental Assessments. In the event the Board shall 
determine that its funds budgeted or available in any fiscal year 
are or will become inadequate to meet all expenses of the Associa
tion, for any reason, including without limitation, nonpayment of 
assessments by the members, it shall determine the approximate 
amount of such inadequacies for such fiscal year and prepare a 
supplemental budget and may levy a supplemental assessment against 
each lot in such amount as the Board deems necessary in order to 
obtain the amount of such inadequacies. Notice of any such 
supplemental assessment shall be given to each owner. The 
supplemental assessment shall be paid on such dates and in such 
installments as may be determined by the Board. No supplemental 
assessment shall be levied by the Board until such assessment has 
been approved by members entitled to cast at least two-thirds (2/3) 
of the votes entitled to be cast by members who are voting in 
person or by proxy at a meeting duly called for such purpose. 

7.5 Special Assessments. In addition to the annual and 
supplemental assessments, the Association may levy, in any 
assessment year, a special assessment applicable only to that 
fiscal year for the purpose of defraying, in whole or in part, the 
cost of any construction, reconstruction, repair or replacement of 
a capital improvement of the Common Area, including fixtures and 
personal property related thereto, or for any other lawful 
Association purpose, provided that, unless otherwise provided 
herein, any such assessment shall have the assent of members having 
at least two-thirds (2/3) of the votes entitled to be cast by 
members who are voting in person or by proxy at a meeting duly 
called for such purpose. 
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7.6 Notice and Quorum for Any Action on Assessments. Writ 
ten notice of any meeting called for the purpose of taking any 
action authorized under sections 7.3, 7.4 or 7.5 shall be sent to 
all members not less than thirty (JO) days nor more than sixty (60) 
days in advance of the meeting. At the first such meeting called, 
the presence of members or of proxies entitled to cast sixty 
percent (60%) of ::~11 the votes of members shall constitute a 
quorum. If the required quorum is not present, another meeting may 
be called ~ubject to the same notice requirement, and the required 
quorum at the subsequent meeting shall be one-half (l/2) of the 
required quorum at the preceding meeting. No such subsequent 
meeting shall be held more than sixty (60) days following the 
preceding meeting. 

7.7 Uniform Rate of Assessment. Annual, supplemental and 
special assessments must be fixed at a uniform rate for all lots. 

7.8 Date of Commencement of Assessments; Due Dates. The 
annual assessments provided for herein shall commence as to each 
lot on the first day of the month following the conveyance of the 
first lot to a purchaser. The first annual assessment shall be 
adjusted according to the number of months remaining in the fiscal 
year of the Association. The Board shall fix the amount of the 
annual assessment against each lot at least thirty (30) days in 
advance of the fiscal year, and the annual assessment for the 
current fiscal year shall remain in effect until the thirtieth day 
after the Board fixes the annual assessment for the upcoming fiscal 
year. Written notice of the annual assessment shall be sent to 
every owner subject thereto prior to the commencement of the fiscal 
year; provided, however, that failure to give such notice shall not 
affect the validity or enforceability of the assessments as fixed 
by the Board. The Board may require that the annual, supplemental 
or special assessments be paid in installments. Unless otherwise 
specified by the Board, special and supplemental assessments shall 
be due thirty (30) days after they are levied by the Association 
and notice of the assessment is sent to each owner. 

7.9 Alternate Assessment for Dnclarant. Notwithstanding 
the provisions of Section 7.7 of this Declaration, until such time 
as all of the lots have been conveyed by Declarant to the purchas
ers thereof, Declarant shall not be obligated to pay any annual, 
supplemental anc~/or special assessment for any lot owned by 
Declarant; provided, however, that Declarant shall pay to the 
Association, until such time as all of the lots have been conveyed, 
the difference between the total of assessments owed by all owners 
other than Declarant for such assessment period and the expens~s 
incurred by the Association during such period for the upkeep, 
maintenance and improvement of the Common Area. In the case of 
special assessments levied by the Association for reconstruction 
costs andfor capital improvements, Declarant shall pay the 
difference between the total of such special assessments owed by 
all owners other than Declarant and the total amount of such 
special assessment owing for the period in question. If, after all 
of the lots have been sold by Declarant, Declarant acquires title 

19 

. ··~31. 71 ~~!51 7 

, . ,•. ~--. /;:v·. 
. .. -. . ..-.• ,.,_~ r::7-, 

Page 24 of45 
07/09/2012 10:10 AM 



to any lot, Declarant shall be responsible for paying annual, 
supplemental and/or special assessments on the same basis as any 
other owner. In the event Declarant owns lots upon which dwelling 
units have not been constructed, the maximum annual assessment, 
special assessment, or supplemental assessment charged to Declarant 
for each such lot shall not exceed twenty-five percent (25%) of the 
rate charged to owners. 

7.10 Effect of Nonpayment of Assessments; Remedies of the 
Association. Any assessment, or any installment of an assessment, 
not paid within thirty (30) days after the assessment, or the 
installment of the assessment, first became due shall be deemed 
delinquent and shall bear interest from the due date at the rate of 
14% per annum. Each owner shall also pay a late charge of Ten 
Dollars ($10.00) for each delinquent assessment or installment of 
an assessment. Any assessment, or any installment of an assess
ment, which is delinquent shall become a continuing lien on the lot 
against which such assessment was made. The lien shall be 
perfected by the recordation of a "Notice of Claim of Lien" which 
shall set forth (a} the name of the delinquent owner as shown on 
the records of the Association, (b) the legal description, street 
address and number of the lot against which the claim of lien is 
made, (c) the amount claimed as of the date of the recording of the 
notice including interest, collection costs, late charges, lien 
recording fees and attorneys'. fees, and (d) the name and address of 
the Association. The Association's lien shall have priority over 
all liens or claims created subsequent to the recordation of the 
Notice of Claim of Lien except for tax liens for real property 
taxes on the lot, assessments on the lot in favor of any municipal 
or other governmental body and the liens which are specifically 
described in Section 7.11 of this Declaration. 

Before recording a lien against any lot, the Association shall 
present to the defaulting owner a written demand for payment. Said 
demand shall state the date and amount of the delinquency. Each 
default shall constitute a separate basis for a demand or claim of 
lien, but any number of defaults may be included within a single 
demand or claim of lien. If such delinquency is not paid within 
ten (10} days after delivery of such demand, the Association may 
proceed with recording a Notice of Claim of Lien against the lot of 
the defaulting owner. The Association shall not be obligated to 
release any lien recorded pursuant to this Section until all 
delinquent assessments, interest, lien fees, late charges and 
attorneys• fees have been paid in full whether or not all of such 
amounts are set forth in the Notice of Claim of Lien. 

The Association shall have the right, at its option, to 
enforce collection of any delinquent assessments together with 
interest, late charges, attorneys' fees and any other sums due to 
the Association in any manner allowed by law including, but not 
limited to, (a} bringing an action at law against the owner 
personally obligated to pay the delinquent assessments (such action 
may be brought without waiving any lien securing any such delin
quent assessments} and (b) bringing an action to foreclose its lien 
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against the lot in the manner provided by law for the foreclosure 
of a realty mortgage. The Association shall have the power to bid 
at any foreclosure sale and to purchase, acquire, hold, lease, 
mortgage and convey any and all lots purchased at such sale. 

7.11 Subordination of the Lien to Mortgages. The lien of 
the assessments provided for in this Declaration shall be subordi
nate to the lien of any first mortgage encumbering the lot.Sale or 
transfer of any lot shall not affect the assessment lien. However, 
the sale or transfer of any lot pursuant to judicial or nonjudicial 
foreclosure or any proceeding in lieu thereof, shall e:Ktinguish the 
lien of such assessment as to payments which became due prior to 
such sale or transfer. No sale or transfer shall relieve such lot 
or the owner thereof from liability for any assessments thereafter 
becoming due or from the lien thereof. 

7.12 Exemption of owner. No owner of a lot may exempt 
himself from liability for annual, supplemental or special 
assessments levied against his lot or for other amounts which he 
may owe to the Association under this Declaration, the Articles, 
Bylaws or Association Rules by waiver or non-use of any of the 
Common Area facilities or by the abandonment of his lot. 

7.13 Unallocated Tax Assessments. In the event that any 
taxes are assessed against the personal property of the Associa
t~on, said taxes shall be included in the assessments made under 
the provisions of this Article, and, if necessary, a supplemental 
or special assessment may be levied against the lots in an amount 
equal to said taxes, to be paid in two installments, each of which 
shall be due thirty (30) days prior to the due date of each 
installment of taxes. 

7.14 Certificate of Payment. The Association shall, within 
fifteen (15) days of a request from an owner, furnish to such owner 
a certificate in writing signed by an officer of the Association 
setting forth whether the assessments on a particular lot have been 
paid and the amount of any unpaid assessments. The Association may 
charge the owner requesting a certificate a reasonable fee (as 
established by the Board) for each such certificate. such 
certificate shall be conclusive evidence of payment of any 
assessment described in the certificate as having been paid. 

7.15 Maintenance of Reserve Fund. Out of the annual 
assessments, the Association may establish and maintain a reserve 
fund for the periodic maintenance, repair and replacem~nt of 
improvements to the Common Area and such improvements on the lots 
as the Association is obligated to maintain under the provisions of 
this Declaration, the Art~cles, Bylaws or Association Rules. 

7.16 Homestead Waiver. Each owner, to the extent permitted 
by law, by the acceptance o( a deed or other conveyance of a lot, 
waives, to the e:Ktent of any liens created purs..1ant to this 
Declaration, whether such liens are now in existence or are created 
at ally time in the future, the benefit of any homestead or 
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!! exemption laws of the state of Arizona now in effect, or in effect 

from time to time hereafter . 

a. El\SEMENTH 

8.1 Amendment to Eliminate Easements. This Declaration 
cannot be amended to modify or eliminate the easements reserved to 
Declarant without prior written approval of Declarant and any 
attempt to do so shall have no effect. Any attempt to modify or 
eliminate this Section shall likewise require the prior written 
approval of Declarant. 

8.2 Utility Easement. There is hereby created a blanket 
easement upon, across, over and under the Common Area for ingress, 
egress, installation, replacing, repairing and maintaining all 
utilities, including but not limited to, water, sewers, gas, 
telephones, electricity and a cable television system. By virtue 
of this easement, it shall be expressly permissible for the 
providing utility to erect and maintain any necessary facilities 
and equipment on the common Area. This easement shall in no way 
affect any other recorded easements on the Common Area. 

8.3 Easement for Encroachments. Each lot and the Common 
Area shall be subject to an easement for encroachments created by 
construction, settling, overhangs, and discrepancies between the 
plat and construction, as originally designed or as constructed by 
Declarant or its agents or contractors. A valid easement for said 
encroachments and for the maintenance of same, so long as it 
stands, shall and does exist. In the event a building containing 
an encroachment is partially or totally destroyed, and then 
rebuilt, the owners agree that minor encroachments of parts of the 
adjacent residence due to construction shall be permitted and that 
a valid easement for said encroachments and the maintenance thereof 
shall exist. Notwithstanding any provision in this section to the 
contrary, any encroachment permitted by this section shall not 
exceed one (1) foot. 

8. 4 Easements for Ingress and Egress. Easements for 
ingress and egress are hereby reserved to the Declarant, the 
owners, and their families, guests, tenants and invitees for 
pedestrian traffic over, through and across sidewalks, paths, walks 
and lanes as the same from time to time may e>:ist upon the common 
Area; and for vehicular traffic over, through and across such 
portions of the Common Area as from time to time may be paved and 
intended for such purposes; and for such other purposes reasonably 
necessary to the uss and enjoyment of a lot or the Common Area. 

8. 5 Association's Right of Entrv. During reasonable hours, 
the Association, any men.ber of the Architectural Control Committee, 
any member of the Board or any authorized representative of them, 
shall have the right to enter upon and inspect any land surrounding 
any residential structure on the Real Property, excluding the 
interior of any residence located thereon, for the purpose of 
making inspections to determine whether the provisions of this 
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Declaration and the Association Rules are being complied with by 
the owner of each lot. 

8.6 Association's Easement for Performing Maintenance 
Responsibilities. The Association shall have an easement upon, 
across, over and under the Common Area and the lots for the purpose 
of repairing, maintaining and replacing the Common Area and those 
portions of the residences which the Association is obligated to 
m~intain under Article 9 of this Declaration. 

9. MAINTENANCE 

9.1 Maintenance of Common Area By Association. The 
Association shall be responsible for the maintenance, repair and 
replacement of the common Area and may, without any approval by the 
owners, do any of the following: 

(a) Reconstruct, repair, replace or ref in ish any 
:'.mprovement or portion thereof upon any such area (to the extent 
that such work is not done by a governmental entity, if any, 
responsible for the maintenance and upkeep of such area); 

(b) Construct, reconstruct, repair, replace or 
refinish any portion of the common Area used as a road, street, 
walk, driveway or parking area; 

(c) Replace injured and diseased trees or other 
vegetation in any such area, and plant trees, shrubs and ground 
cover to the extent that the Board deems necessary for the 
conservation of water and soil and for aesthetic purposes; 

{d) Place and maintain upon any such arEa such signs 
as the Board may deem appropriate for the proper identification, 
use and regulation thereof; 

(e) Do all such other and further acts which the 
Board deems necessary to preserve and protect the Common Area and 
the beauty thereof, in accordance with the general purposes 
specified in this Declaration. 

(f) Maintain paved private driveways originally 
installed by the Declarant. 

9.2 Maintenance of Lots by Owners. Each owner of a lot 
shall be solely responsible for the maintenance of all portions of 
his lot. The owner of each lot shall at all times perform his 
obligations under this Section so that the land and improvements 
comprising his lot shall be in good condition and repair. such 
obligations of owner shall include keeping all shrubs, trees, 
grass, plantings and landscaping of every kind properly cultivated 
and free of trash, weeds and other unsightly material. All 
maintenance of the exterior of the residence, including without 
limitation walls, fences and roofs, shall be accomplished in 
accordance with the Association Rules and this Declaration and, if 

23 

Page 28 of45 
07/09/2012 10:10 AM 

Kristy
Highlight

Kristy
Sticky Note
SEE AMMENDMENT #1: 1. The following sentence is hereby added to Paragraph 9.1(0 of theDeclaration: "Without limiting the generality of the foregoing, the Association shall beresponsible for maintaining and insuring the Easement Parcels describeeca),Ealyikitk4"antiaMetraobeddsmacto, including the paved driveways located thereon."* in instruments recorded March 24, 1998, in Book 3557 of Official RecordsPages 503 and 504



required by the Association Rules or this Declaration, only after 
app~oval of the Architectural control Committee. 

9.3 Damage or Destruction by owners. No owner shall in any 
way (a) damage or destroy any Co~mon Area or (b) interfere with the 
activities of the Association in connection therewith. Any 
expenses incurred by the Association by reason of any such act of 
an owner shall be paid by said owner to the Assoclation upon its 
demand to the extent that the owner is liable therefor under 
Arizona law, and such amounts shall be a lien on any lot(s) owned 
by such owner, and the Association may enforce collection of any 
such amounts in the same manner as provided in Article 7 of this 
Declaration for the collection and enforcement of assessments. 

9. 4 Nonperformance by Owners. If any owner fails to 
maintain any portion of the land and improvements comprising his 
residence which he is obligated to maintain under the provisions of 
this Declaration, the Articles, Bylaws or Association RulP.s, then 
the Association shall have the right, but not the obligation, to 
enter upon such owner's lot to perform the maintenance and repairs 
not performed by the owner, and the cost of any such work pe~formed 
by or at the request of the Association shall be paid for by such 
owner upon demand from the Association, and such amounts shall be 
a lien upon the owner's lot and the Association may enforce 
collection of such amounts in the same manner and to the same 
extent as provided in Article 7 of this Declaration for the 
collection and enforcement of assessments. 

9. 5 Total or Partial Destruction. If any residence is 
totally or partially destroyed, the owner shall either rebuild the 
structure in a timely manner or demolish the structure and remove 
the debris from the Project in a timely manner. If the owner fails 
to comply with this Section, the Association may undertake the work 
on the owner's behalf and charge the owner therefor. The Associa
tion may enforce collection of such amounts in the same manner and 
to the same extent as provided in Article 7 of this Declaration for 
the collection and enforcement of assessments. 

9.6 Payment of Utility Charges. Each lot shall be 
separately metered for water, sewer and electrical service, and all 
charges for such service to the lot shall be the sole obligation 
and responsibility of the owner of each lot. All bills for water, 
sewer and electrical service to the Common Area shall be billed to 
the Association, and the Association shall be responsible for the 
payment of such charges. The cost of water, sewer and electrical 
service to the Common Area shall be a common expense of the 
Association and shall be included in the budget of the Association. 

9.7 Boundary Fences. The rights and duties of owners of 
lots with respect to boundary fences placed on the boundary line 
between separate lots shall be governed by the following provi
sions: 
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(a) Each of the adjoining owners shall assume the 
burden and be entitled to the benefit of the restrictive covenants 
contained in this Declaration, and to the extent not inconsistent 
with this Declaration, the general rules of law regarding boundary 
fences shall be applied; 

(b) The cost of reasonable repair and maintenance of 
a boundary fence shall be shared by the adjoining owners of such 
wall in proportion to the use thereof, without prejudice, how ever, 
to the right of any owner to require a larger contribution from the 
adjoining owner under any rule of law regarding liability for 
negligent or willful acts or omissions; 

(c) In the event any boundary fence is damaged or 
destroyed by some cause other than the act of one of the adjoining 
owners, his agents, tenants, licensees, guests or family (including 
ordinary wear and tear and deterioration from la~se of time) then, 
in such event, both such adjoining owners shall proceed forthwith 
to rebuild or repair the same to as good condition as formerly at 
their joint and equal expense; 

(d) Notwithstanding any other provision of this 
Section, an owner who, by his negligent or willful act, causes any 
boundary fence to be exposed to the elements shall bear the whole 
cost of furnishing the necessary protection against such elements; 

(e) The right of any owner to contribution from any 
other owner under this Section shall be appurtenant to the land anc\ 
shall pass to such owners and their successors in title; 

(f) In addition to meeting the other requirements of 
this Declaration and of any other building code or similar 
regulations or ordinances, any owner proposing to modify, make 
additions to or rebuild a boundary fence shall first obtain the 
written consent of the adjoining owner; 

(g) In the event of a dispute between owners with 
respect to the repair or the rebuilding of a boundary fence or with 
respect to sharing of the cost thereof, then, upon written request 
of both of such owners addressed to the Board, the matter shall be 
submitted to arbitration by the Board under such rules as made from 
time to time to be adopted by the Board. The decision of the Board 
shall be final and conclusive. 

(h) The provisions of this Section shall be binding 
upon the heirs and assigns of any owners, but no person shall be 
liable for any act or omission respecting the boundary fence except 
such as took place while he was an owner. 

(i) In the event any boundary fence encroaches upon 
a lot or the Common Area, a valid easement for such encroachment 
and for the maintenance of the boundary fence shall and does exist 
in favor of the owners of the lots which share such boundary fence. 
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9,8 Maintenance of Walls other than Boundary ~. 

(a) Walls or fences (other than boundary fences) 
located on a lot shall be maintained, repaired and replaced by the 
owner of the lot. 

(b) Any wall or fence which is placed on t.he boundary 
line between a lot and the Common Area shall be maintained, 
repaired and replaced by the owner of the lot except that the 
Association shall be responsible for the repair and maintenance of 
the side of the wall or fence which faces th~ Common Area. 

10, INST.JRANCE 

10.1 Scope of Coverage. Commencing not later than the time 
of the first conveyance by Declarant of a lot to a purchaser, the 
Association shall maintain, to the extent reasonably available, the 
following insurance coverage: · 

(a) Property insurance on the common Area insuring 
against all risk of direct physical loss, insured in an amount 
equal to the maximum insurable replacement value of the Common 
Area, as determined by the Board; provided, however, that the total 
amount of insurance after application of any deductibles shall not 
be less than one hundred percent (100%) of the current replacement 
cost of the insured property, exclusive of land, excavations, 
foundations and other items normally excluded from a property 
policy; 

(b) Comprehensive general liability insurance, 
including medical payments insurance, in an amount determined by 
the Board, but not less than $1,ooo,ooo.oo. Such insurance shall 
cover all occurrences commonly insured against for death, bodily 
injury and property damage arising out of or in connection with the 
use, ownership or maintenance of the Common Area and all other 
portions of the Project which the Association is obligated to 
maintain under this Declaration, and shall also include hired 
automobile and non-owned automobile coverages with cost liability 
endorsements to cover liabilities of the owners as a group to an 
owner. 

(c) Workmen's compensation insurance to the extent 
necessary to meet the requirements of the laws of Arizona; 

(d) such other insurance as the Association shall 
determine from time to time to be appropriate to protect the 
Association or the owners; 

(e) The insurance policies purchased by the Associa
tion shall, to the extent reasonably available, contain the 
following provisions: 

respect 
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( i) 
to the 

That there shall be no subrogation with 
Association, its agents, servants, and 
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ments. 

employees, with respect to owners and members of their 
households; 

{ii) That no act or omission of any owner 
(unless acting within the scope of his authority on behalf of 
the Association) will void the policy or be a condition to 
recovery on the policy; 

(iii) That the coverage afforded by such policy 
shall not be brought. into contribution or proration with any 
insurance which may be purchased by owners or their mortgag
ees; 

(iv) A "severability of interest" endorsement 
which shall preclude the insurer from denying the claim of an 
owner because of the negligent acts of the Association or 
other owners; 

(v) Statement of the name of the insured as 
"The Foothills Property owners' Association, Inc."; 

(vi) For policies of hazard insu:ance, a 
standard mortgagee clause providing that the Lnsurance 
carrier shall notify the first mortgagee named in the policy 
at least ten (10) days in advance of the effective date of 
any substantial modification, reduction or cancellation of 
the policy; 

{f) "Agreed Amount" and "Inflation Guard" endorse-

10.2 Insurance on Lots or Residences. The Association shall 
not be obligated to obtain property insurance, liability insurance, 
flood insurance or any other type of insurance covering the lots, 
residences or the improvements located thereon. The procurement 
and maintenance of insurance on each lot or residence, including 
all landscaping on such lot or residence shall be the sole 
obligation of the owner thereof. Each owner shall also be 
responsible for obtaining all lia~ility insurance, personal 
property insurance and any other type of insurance to the extent 
desired by such owner. 

10.3 Certificates of Insurance. An insurer that has issued 
an insurance policy under this Article shall issue certificates or 
a memorandum of insurance to the Association and, upon request, to 
any owner or mortgagee. Any insurance obtained pursuant to this 
Article may not be cancelled until thirty {30) days after notice of 
the proposed cancellation has been mailed to the Association, each 
nwner and each mortgagee to whom certificates of insurance have 
been issued. 

10. 4 Fidelity Donds. The Association shall maintain blanket 
fidelity bonds for all officers, directors, trustees and employees 
of the Association and all other persons handling or responsible 
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for funds of or administered by the Association, including, without 
limitation, any management agent to whom the Association has 
delegated some or all of the responsibility for the handling of 
such funds. The total amount of fidelity bond coverage shall be 
based upon the best business judgment of the Board, and shall not 
be less than the estimated maximum amount of funds, including 
reserve funds, in the custody of the Association or the management 
agent, as the case may be, at any given time during the term of 
each bond. In no event shall the aggregate amount of such fidelity 
bonds be less than a sum equal to three months of annual assess
ments on all residences plus adequate reserve funds. Fidelity 
bonds obtained by the Association must also: 

(a) Name the Association as an obligee; 

(b) contain waivers by the issuers of the bonds of 
all defenses based upon the exclusion of persons serving without 
compensation from the definition of "employees" or similar terms or 
expressions; and 

(c) Provide that they may not be cancelled or 
substantially modified (including cancellation from non-payment of 
premium) without at least ten (10) days prior written notice to the 
Association and each First Mortgagee. 

10.5 Payment of Premiums. The premiums for any insurance 
obtained by the Association pursuant to Sections 10.1 and 10.4 of 
this Article shall be included in the budget of thP. Association and 
shall be paid by the Association. 

10.6 Payment of Insurance Proceeds. With respect to any 
loss to the Common Area covered by property insurance obtained by 
the Association in accordance with this Article, the loss shall be 
adjusted with the Association and the insurance proceeds shall be 
payable to the Association. 

10.7 Annual Insurance Review. The Board shall annually 
determine whether the amounts and types of insurance it has 
obtained provide adequate coverage for the Common Area in light of 
increased construction costs, inflation, practice in Yavapai 
county, Arizona, or any other factor which tends to indicate that 
either additional insurance policies or increased coverage under 
existing policies are necessary or desirable to protect the 
interests of the owners and of the Association. If the Board 
determines that increased coverage or additional insurance is 
appropriate, it shall obtain the same, 

11. EMINENT DOMAIN 

11.1 Qgfinition of Taking. The term "taking" as used in 
this Article shall mean condemnation by eminent domain or sale 
under threat of condemnation of all or any portion of the Common 
Area. 
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11.2 ~~~entation by Board in Condemnation Proceedings. 
In the event of a threatened taking of all or any portion of the 
common Area, the members hereby appoint the Board and such persons 
as the Board may delegate to represent all of the members in 
connection with the taking. The Board shall act in its sole 
discretion with respect to any awards being made in connection with 
the taking and shall be entitled to make a voluntary sale to the 
condemnor in lieu of engaging in a condemnation action. 

11. 3 Inverse Condemnation. The Soard is authorized to bring 
an action in inverse condemnation. In such event, the provisions 
of this Article shall apply with equal force. 

11.4 Award for Common Area. Any awards received on account 
of a taking of the Common Area shall be paid to the Association. 
The Board may in its sole discration retain any award in the 
general funds of the Association or distribute pro rata all or a 
portion thereof to the members. The rights of an owner and the 
Mortgagee of his residence as to any pro rata distribution shall be 
governed by the provisions of the mortgage encumbering such 
residence. 

12. RIGHTS OF LENDERS 

12.1 Filing Notice; Notices and Approvals. A mortgagee 
shall not be entitled to receive any notice which this Declaration 
requires the Association to deliver to mortgagees unless and until 
such mortgagee, or its mortgage servicing contractor, has delivered 
to the Board a written notice stating thal such mortgagee is the 
holder of a mortgage encumbering a lot within the Real Property. 
Such notice need not state which lot or lots are encumbered by such 
mortgage, but shall state whether such mortgagee is a first 
mortgagee. Wherever the approval of all or. a specified percentage 
of mortgagees is required pursuant to this Declaration, it shall be 
deemed to mean the vote or approval of all or a specified percent
age only of those mortgagees which have delivered such notice to 
the Board. Notwithstanding the fore going, if any right of a 
mortgagee under this Declaration is conditioned on a specific 
written request to the Association, in addition to having delivered 
the notice provided in this Section, a mortgagee must also make 
such request, either in a separate writing delivered to the 
Association or in the notice provided above in this Section, in 
order to be entitled to such right. Except as provided in this 
Section, a mortgagee's rights pursuant to this Declaration, 
including, without limitation, the priority of the lien of 
r;oortgages over the lien of assessments levied by the Association 
hereunder, shall not be affected by the failure to deliver a notice 
to the Board. Any notice or request delivered to the Board by a 
mortgagee shall remain effective without any further action by such 
mortgagee for so long as the facts set forth in such notice or 
request remain unchanged. 

12.2 Priority of Mortgage Lien. No breach of the covenant(;, 
conditions or restrictions herein, nor the enforcement of any lien 
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provisions herein, shall affect, impair, defeat or render invalid 
the lien or charge of any mortgage made in good faith and for value 
encumbering any residence, but all of said covenants, conditions 
and restrictions shall be binding upon and effective against any 
owner whose title is derived through foreclosure or trustee's sale, 
or otherwise, with respect to a lot except as otherwise provided in 
this Article. 

12.3 curing Defaults. A mortgagee or the immediate 
transferee of such mortgagee, who acqu1res title by judicial 
foreclosure, deed in lieu of foreclosure or trustee's sale shall 
not be obligated to cure any breach of the provisions of this 
Declaratl.on which is noncurable or of a type which is not practical 
or feasible to cure. The determination of the Board made in good 
faith as to whether a breach is noncurable or not practical or 
feasible to cure shall be final and binding on all mortgagees. 

12.4 Resale. It is intended that any loan to facilitate the 
resale of any lot after judicial foreclosure, deed in lieu of 
foreclosure or trustee's sale is a loan made in good faith and for 
value and entitled to all of the rights and protections afforded to 
other mortg&ges. 

12.5 Relationship with Assessment Liens. 

(a) The lien provided for in the Ar'l:icle hereof 
entitled "Covenant for Assessments" for the payment of assessments 
shall be subordinate to the lien of any mortgage which was recorded 
prior to the date any such assessment becomes due. 

(b) If any lot subject to a monetary lien created by 
any provision hereof shall be subject to the lien of a mortgage: 
{i) the foreclosure of any lien created by anything set forth in 
this Declaration shall not operate to affect or impair the lien of 
such mortgage; and ( ii) the foreclosure of the lien of said 
mortgage, the acceptance of a deed in lieu of foreclosure of the 
mortgage or sale under a power of sale included in such mortgage 
(such events being hereinafter referred to as "Events of Foreclo
sure") shall not operate to affect or impair the lien hereof, 
except that any persons who obtain an interest shall take title 
free of the lien hereof or any personal obligation for said charges 
as shall have accrued up to the time of any of the Events of 
Foreclosure, but subject to the lien hereof for all said charges 
that accrue subsequent to the Events of Foreclosure. 

(c) Any mortgagee who obtains title to a lot by 
reason of any of the Events of Foreclosure, or any purchaser at a 
private or judicial foreclosure sale, shall take title to such lot 
free of any lien or claim for unpaid assessments against such lot 
which accrue prior to the time such mortgagee or purchaser takes 
title to such lot, except for liens or claims for a share of such 
assessments resulting from a pro rata reallocation of such 
assessments to all lots within the Real Property. 
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(d) Nothing in this Section shall be construed to 
release any owner from his obligations to pay for any assessment 
levied pursuant to this Declaration. 

12.6 bPPtoval of Institutional Mortgagees. Except upon the 
prior written approval of at least seventy-five percent (75%) of 
institutional mortgagees holding first mortgages on the Property, 
based on one (1) vote for each first mortgage held, neither the 
Association nor the members shall be entitled to do any of the 
following: 

(a) Amend a material provision of this Declaration, 
the Bylaws or the Articles of the Association , and without limiting 
the generality of the foregoing, the provisions of the Article 
hereof entitled, "Insurance", this Article, any other rl.ghts 
granted specifically to mortgagees pursuant to any other provision 
of this Declaration, or any provision of this Declaration, the 
ALticles, or Bylaws which is a requirement of FNMA, GNMA, FHLMC, 
FHA or VA shall be deemed to be material; or 

(b) Abandon, partition, sell, alienate, subdivide, 
release, transfer, hypothecate or otherwise encumber the Common 
Area; provided, however, that the granting of easements for public 
utilities or other public purposes consistent with the intended use 
of the Common Area shall not require such approval. 

12.7 Other Rights of Institutional Mortgagees. Any 
institutional mortgagee or its mortgage servicing contractor, 
shall, upon written request to the Association, be entitled to: 

(a) Inspect the books and records of the Association 
during normal business hours; 

(b) Receive the annual audited financial statement of 
the Association ninety (90) days following the end of the Associa
tion's fiscal year; 

(c) Receive written notice of all annual and special 
meetings of the members or of the Board, and institutional 
mortgagees shall further be entitled to designate a representative 
to attend all such meetings in order to, among other things, draw 
attention to violations of this Declaration which have not been 
corrected or made the subject of remedial action by the Associa
tion; provided, however, nothing contained in this Section shall 
give an institutional mortgagee the right to call a meeting of the 
Board or of the members for any purpose or to vote at any such 
meeting; and 

(d) Receive written notification from the Association 
of any default in the performance of the obligations imposed by 
this Declaration by the owner whose lot is encumbered by such 
institutional mortgagee's mortgage, which default has not been 
cured within sixty (60) days of a request therefor by the Associa
tion; provided, however, the Association shall only be obligated to 
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provide such notice to institutional mortgagees who have delivered 
a written request therefor to the Association specifying the lot or 
lots to which such request relates. 

12. a Mortgagees Furnishing Information. Mortgagees are 
hereby authorized to furnish information to the Board concerning 
the status of any mortgage. 

12.9 Right of First Refusal. In the event this Declaration 
is amended to provide for any right of first refusal to purchase or 
lease a lot in the Association, a mortgagee who comes in possession 
of a lot pursuant to a judicial foreclosure, a deed in lieu of 
foreclosure or a trustee's sale shall be exempt therefrom.In 
addition, conveyances to and from third party foreclosure purchas
ers and mortgage insurers and guarantors shall also be exempt. 

12.10 £Qn!l~. In the event of any conflict between any 
of the provisions of this Article and any of the other provisions 
of this Declaration, the provisions of this Article shall control. 

12.11 Notice of Destruction or Taking. In the event that 
the Common Area, or any portion thereof, is substantially damaged 
or is made the subject of any condemnation procee.ding in eminent 
domain or is otherwise sought to be acquired by a condemning 
authority, the Board shall promptly notify any institutional 
mortgagee affected by such destruction, taking or threatened 
taking. As used herein, "substantially damaged" or "taking" shall 
mean damaqe or taking exceeding Ten Thousand Dollars ($10,000.00). 
If requested in writing by an institutional mortgagee, the 
Association shall evidence its obligations under this Section in a 
written agreement in favor of such institutional mortgagee. 

12.12 Payment of Taxes or Premiums By Institutional Mortgag
~· Institutional mortgagees may, jointly or singly, pay taxes or 
other charges which are in default and which may or have become a 
charge agains~ the common Area, unless such taxes or charges are 
separately assessed against the owners, in which case the rights of 
institutional mortgagees shall bu governed by the provisions of 
their mortgages. Institutional mortgagees may, jointly or singly, 
also pay overdue premiums on hazard insurance policies, or secure 
new hazard insurance coverage on the lapse of a policy, for the 
Common Area, and institutional mortgagees making such payments 
shall be owed immediate reimbursement there for by the Association. 
Entitlement to such reimbursement shall be reflected in an 
agreement in favor of any institutional mortgagee which requests 
the same to be executed by the Association. 

13. GENERAL PROVISIONS 

13.1 Enforcement. The Association, or any owner, shall 
have the right to enforce, by proceedings at law or in equity, all 
restrictions, conditions, covenants and reservations, now or 
hereafter imposed by the provisions of this Declaration or any 
amendment thereto, including t.he right to prevent the violation of 
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any such restrictions, conditions, covenants, or reservatlons and 
the right to recover damages or other dues for such violation. 'l'he 
Association or any owner shall also have the right to enforce, by 
proceedings at law or in equity, the provisions of the Associa
tion's Articles or Bylaws and any amendments thereto. With respect 
to Assessment liens or any other liens or charges and Association 
Rules, the Association shall have the exclusive right to the 
enforcement thereof. 

13.2 No Waiver. Failure by the Association or by any 
member to enforce any covenant, condition, or restriction herein 
contained, or the Articles, Bylaws or Association Rules in any 
certain instance or on any particular occasion ohall not be deemed 
a waiver of such right on any such future breach of the same or any 
other covenant, condition or restriction. 

13.3 Cumulative Remedies. All rights, options and remedies 
of Declarant, the Association, the owners or mortgagees under this 
Declaration are cumulative, and not one of them shall be exclusive 
of any other, and Declarant, the Association, the owners and the 
mortgagees shall have the right to pursue any one or all of such 
rights, options and remedies or any other remedy or relief which 
may be provided by law, whether or not stated in this Declaration. 

13.4 Severability. Invalidation of any one or a portion of 
these covenants, conditions or restrictions by judgment or court 
order shall in no way affect any other provisions which shall 
remain in full force and effect. 

13.5 Violations and Nuisance. Every act or omission where 
by any provision of the Declaration is violated in whole or in part 
is hereby declared to be a nuisance and may be enjoined or abated, 
whether or not the relief sought is for negative or affirmative 
action, by Declarant, the Association or any owner. 

13.6 Violation of Law. Any violation of any state, 
municipal, or local law, ordinance or regulation, pertaining to the 
ownership, occupation or use of any property within the Project is 
hereby declared to be a violation of this Declaration and subject 
to any or all of the enforcement procedures set forth herein. 

13.7 Joint and Several Liability. In the case of joint 
ownership of a residence, the liabilities and obligations of each 
of the joint owners set forth in or imposed by this Declaration 
shall be joint and several. 

13, B Attorneys' Fees. In the event the Associ~tion employs 
an attorney to enforce any lien granted to it under the terms of 
this Declaration or to collect any assessments or other amounts due 
from an owner or to enforce compliance with or recover damages for 
any violation or noncompliance with this Declaration, the Articles, 
Bylaws, and/or Association Rules, the prevailing party in any such 
action shall be entitled to recover from the other party its 
reasonable attorneys• fees incurred in any such action. 
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lJ. 9 .ltiruUJ:Jg Effect. By acceptance of a deed or by 
acquiring any ownership interest in any of the property subject to 
this Declaration, each person, for himself, his heirs, personal 
representatives, successors, transferees and assigns, binds 
himself, his heirs, personal representatives, successors, transfer
ees and assigns, to all of the provisions, restrictions, covenants, 
conditions, rules and regulations now or hereafter imposed by this 
Declaration and any amendments thereof. In addition, each such 
person by so doing thereby acknowledges that this Declaration sets 
forth a general scheme for the improvement and development of the 
Project and hereby evidences his interest that all the restric
tions, conditions, covenants, rules and regulations contained in 
this Declaration shall run with the land and be binding on all 
subsequent and future owners, grantees, purchasers, assignees, 
lessees and transferees thereof. Furthermore, each such person 
fully understands and acknowledges that this Declaration shall be 
mutually beneficial, prohibitive and enforceable by the various 
subsequent and future owners. Declarant, its successors, assigns 
and grantees, covenants and agrees that the interest of each owner 
by virtue of his purchase of a residence within the Project 
{specifically, fee ownership of the residence including all rights 
and easements granted to him by this Declaration and by the deed of 
conveyance) and the other rights created by this Declaration shall 
not be separated or separately conveyed, and each shall be deemed 
to be conveyed or encumbered with its respective residence even 
though the description in the instrument of conveyance or encum
brance may refer only to the residence. 

13.10 Notices. Any notice to be given und~r the provisions 
of this Declaration shall be in writing and may be delivered as 
follows: 

. (a) Notice to an owner shall be deemed to have been 
properly delivered when delivered personally or placed in the first 
class United States mail, postage prepaid, to the most recent 
address furnished by such owner in writing to the Association for 
the purpose of giving notice, or if no such address shall have been 
furnished, then to the street address of such owner's residence. 
In the case of co-owners, any such notice may be delivered or sent 
to any one of the co-owners on behalf of all cc-owners and shall be 
deemed delivered to all such co-owners. 

(b) Notice to the Association shall be deemed to have 
been properly delivered when delivered personally or placed in the 
first class United states mail, postage prepaid, addressed as 
follows: 

The Foothills Property owners' Association, Inc. 
505 south Madison 
Tempe, Arizona 85281 

(c) Notice to the Declarant shall be deemed to have 
been properly delivered when delivered personally or placed in the 
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first class United States mail, postage prepaid, addressed as 
follows: 

Chamberlain Development, L.L.C. 
505 South Madison 
Tempe, Arizona 85281 

Any of the above notices so deposited in the mail shall be deemed 
delivered seventy-two (72) hours after such deposit. 

13.11 ~· Any agreement fol:' the leasing or rental of a 
residence (hereinafter in this Section referred to as a "lease") 
shall provide that the terms of such lease shall be subject in all 
respects to the provisions of this Declaration, the Articles, the 
Bylaws, the Association Rules, and any applicable agl:'eements 
between the Association and any federal agency. Said lease shall 
further provide that any failure by the tenant thereunder to comply 
with the terms of the foregoing documents shall be a default under 
the lease. All leases shall be in writing. Any owner who shall 
lease his residence shall be responsible for assuring compliance by 
such owner's tenant with this Declaration, the Articles, the Bylaws 
and the Association Rules, and shall be jointly and severally 
responsible for any violations thereof by his tenant. No residence 
shall be leased for transient or hotel purposes, which shall b~ 
defined as rental for any period less than thirty (30) days, or any 
rental whatsoever, if the occupants of the residence are provided 
customary hotel services such as room service for food and 
beverage, maid service, furnishing laundry and linen and bellboy 
service. No residence shall be leased to more than a s.i.ngle family 
at any point in time. 

13.12 construction By Declarant. Nothing in this Declara
tion shall limit the right of Declarant to alter the Common Area or 
the residences, or to construct such additional improvements as 
Declarant deems advisable prior to completion of improvements upon 
and sale of the entire Project. Such right shall include but shall 
not be 1 imi ted to erecting, constructing and rna intaining on the 
Real Property such structures and displays as may be reasonably 
necessary for the conduct of the business of completing the wor~ 
and disposing of the same by sale, lease or otherwise. This 
Declaration shall not limit the right of Declarant at any time 
prior to acquisition of title by a purchaser to establish on the 
Real Property additional licenses, reservations and rights-of-w~y 
to itself, to utility companies, or to others as may from time to 
time be reasonably necessary to the proper development and disposal 
of the Project. Declat·ant reserves the ri.ght to alter its 
construction plans and designs as it deems appropriate. The rights 
of Declarant hereunder may be assigned to any successor or 
successors to all or part of said entity's respective interest in 
the Project by an express assignment incorporated in a recorded 
deed or lease, as the case may be, transferring such interest to 
such successor. Declarant shall exercise its rights contained in 
this provision in such a way as not to unreasonably interfere with 
the members' rights to use and enjoy the Common Area. 

35 

.·- -- -~ -- • •• · ~• " • '"• • ···--·---' · ·L--- ·--~·o• - -- ·-

~ 
I 

Page 40 of45 
07/0912012 10:10 AM 



13. 13 ~. 'l'he covenants and restrictions of this Declara
tion shall run with and bind the Project for a term of thirty (30) 
years from the date this Declaration is recorded. Thereafter, they 
shall be automatically extended for successive periods of ten (10) 
years each, unless there is an affirmative vote to terminate this 
Declaration by the then members or their proxies casting a majority 
of the total votes cast at an election held for such purpose within 
six (6) months prior to the expiration of the initial effective 
period hereof or any ten (10) year extension. 

13.14 Amendments. Subject to the other provisions of this 
Declaration, this Declaration may be amended by the affirmative 
written assent or vote of not less than two-thirds (2/3) of the 
voting power of the members; provided, however, that none of the 
provisions of any section of this Declaration respecting rights or 
pr.ivileges in favor of Declarant may be amended without the prior 
consent of Declarant. An amendment or modification that requires 
the vote and written assent of the members as hereinabove provided 
shall be effective when executed by the President and Secretary of 
the Association who shall certify that the amendment or modifica
tion has been approved as hereinabove provided, and when recorded 
in the official records of Yavapai county Arizona. 

13.15 Survival of Liability. The termination of membership 
in the Association shall not relieve or release any such former 
member from any liability or obligation incurred under or in any 
way connected with the Association during the period of such 
membership, or impair any rights or remedies which the Association 
may have against such former member arising out of, or in any way 
connected with such membership and the covenants and obligations 
incident thereto. 

13.16 Statutory Construction. In the event of any discrep
am.:ies, inconsistencies or conflicts between the provisions of this 
Declaration and the Articles, B:·laws or Association Rules, the 
provisions of this Declaration shall prevail. 

13.17 Annexation of Additional Property. Declarant shall 
have the right to annex other land owned by it into the coverage of 
this Declaration by recording, in the lar.d records of Yavapai 
County, a Declaration of Annexation describing the real property to 
be brought within the coverage of this Declaration. Any such 
Declaration of Annexation may supplement this Declaration with such 
additional provisions as Declarant may deem appropriate for the 
real property annexed. 
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:1 
IN WITNESS WHEREOF, Declarant has executed this instrument the 

day and year first written above. 

The undersigned does hereby ratify, 
confirm and approve the Declaration 
of Covenants, Conditions and Restric
tions contained herein. 

TENNEY FEED & LIVESTOCK CO,, INC. 

STATE OF ARIZONA 

COUNTY OF MARICOPA 
sa. 

CHAMBERLAIN DEVELOPMENT, L.L.C., 
an Arizona im te liability 
company 

er 

FIRST AMERICAN TIT~E INSURANCE 
AGENCY OF YAVAPAI, INC., as 
Trustee under Trust No. 4331B 

BYlt~ 

Subscribed and sworn before me this /sf day of 
, 1996, by Jim Chamberlain and Patsy L~berlain, 

~w~h~o~a~ck~n~~l~A~dg~e~d that they are Members of Chamberlain Development, 
L.L.c., an Arizona limited liability company, and that they 
executed the above instrument for and on behalf of the limited 
liability company, being so authorized to do. 

My Commission Expires: 

r--·----------
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as. 
STATE OF ARIZONA ) 

COUNTY OF~~ 
Subscribed and sworn before me this ~ day of 

f&BRt.lliC.'f.. , 1996, by R~ 4£~'~ , 
who acknowledged that (s)he is thC rtf; 
of First American Title Insurance Agency of 1lavapa; Inc., and that 
(s)he executed the above instrument for and on behalf of said 
company, acting in its capacity as Trustee of Trust No. 4331B, 
being so authorized to do. 

My commission Expire~: 

0~:3o-Y? 

STATE OF ARIZONA 
ss. 

Notary Publ c 

• 

OFFICIAL SEAL 
N TAM~RA J . Hi!tlitY 

otJry Pt:~ :;;: ~ Ct41" er M:on:. 
, YA.V~AI CO\JIITY 

J.!1 Cc:rr.;:J~ ... I (I;:fU J::.c 3Q, eJ9 

COUNTY OF YAVIIPAl 

Subscribed and sworn before me this f2J~ day of ~Jj(ch 
1996, by lJo!::!,d lenne<.! who acknowledged that he is the 

]?t'c?5&d<~'l1p of T~nney Feed & Livestock Co., Inc., and that "'h_e_e-xe-c-u"'t-ed 
the above instrument for and on behalf of said company, acting in its capacity 
as Bestdeot of Tenney Feed b Livestock Co., Inc., being so auth-

orized to do. 

My Commission Expires: • ............ 
JODI RHODES FISHER 
Nolaly ....... ·-cl MIDna YAVAPIJOOIIo7Y 

lly Comm. Ex!iM St!>l30, 1911 
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[Xllln!T "/\" 
LEGIIL DESCR li'Ti Oil: 

That portion of the South half of Section 3 and that pod ion of the Uorth half ur 
Section 10, Township 13 North, Range 2 West of the Gila and Sall flivcr Uuse and 1·\cl'idiun, 
Yavapai County, llrizona, more particularly duscribud as follows : 

Co~ncncing at a found GLO brass cap at the North quarter corner of said Section 10; 

Thence North 09 degrees 07 minutes 10 seconds East along the North line of $aid Section 
10, a distance of 1249.40 feet loa found 5/0" rebar, ami to the TRUE t'OINT OF OEGIIINIIIG; 

Thence South 07 degrei!S 17 minutes 30 secc.nds East, 057 . 65 feel loa found 1/2" rcbar; 

Thence South 09 deg1·ces 17 minutes 00 seconds Hesl, 4G7 .OG feel to a found 1/2" iron peg; 

Thence South 07 degrees OS minutes 20 seconds (asl, 241 . 00 feel lo a found 1,' 2" rebar; 

Thence South 00 degrees 43 minutes OS seconds Hcsl, 441.99 feel to a found 1/2" reba•·: 

Thence North 01 degrees II minute 5 02 seconds ~lest, 122 . 24 feet to a found 1/2" rcbat·; 

Thence South 88 degrees 46 minutes 19 seconds llesl, 420 . 71 feel loa found 1/2" rebar, 
RLS tag no. 15331; 

Thence North 03 degrees 19 minutes 44 seconds Hcsl, 132.32 feet lo il found 1/2" rcbar , 
RLS tag no. 15331; 

Thence South 08 degrees 43 minutes 26 seconds Hesl, 329 . 92 feel lo a found 1/2" rebar, 
RLS tag no. 15331. 

Thence North 03 degrees IS minutes 35 seconds \Jest, 041.71 feel loa pulnl on the 
.rtorlh 1 inc of sa i d Section 10 and Lo a found 1/2" rchar , lti.S lag no. 6451; 

Thence South 80 degrees 35 minutes 30 seconds 1-/esl along said llorth 1 inc, 290 . 92 feel 
to a found I 1/4" disc in concrete; 

.Thence North OJ degrees 07 minutes 07 seconds (~st, 639 . 19 feel lo il found 1/4 " rebar; 

Thence South 88 degrees 59 minutes 20 seconds East, 200 . 33 feet loa found 1/4' rcbar; 

Thence North OJ degrees 04 minutes 26 seconds E<~sl, 208 . 79 feel Lo a found 1/4 " rebar; 

Thence North 00 degrees 57 minutes 33 seconds \lest, 208.40 feel lo a found 1/4" rebar; 

Thence llorth OJ degrees 02 minutes 16 seconds East, 524.34 feel lou found I 1/4" tlisc 
in concrct!!; 

Thence North 130 tlcgrees 25 minutes OG seconds Ei!sl, 6213.53 feel lo a fouml 1/2" rcbar; 

Thence South 01 degrees 20 minutes 44 seconds Hesl , 206 . 07 feet lo a found 1/2" rebar; 

Thence North !i7 degrees 39 minutes 55 sr.conds Easl, 276.19 feel 
corner of Devereaux Drive as sho1m on the Plat of P•·cscott Foothills 
as recorded in Cook 20 of Maps and Plats, Page 35, on fi lr. in 
County Recorder; 
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Thence South 02 degrees 25 minutes 4l seconds West along the West line or Lot 21 of 
said Prescott Foothills Estates Unit One, 205.58 feel lo a found 1/2" rcb~r; 

Thence South 87 degrees 50 minutes 33 seconds East along the Sottlh line of said Lot 21 
a distance of 120.00 feet to a found 1/2" rebar; 

Thence South l~ degrees 39 minutes l3 seconds East along lhe l~esl 1 inc of lot II and 
Lot lO of said Prescott Foothills Estates Unit one, 260.12 feel to a found 1/2" rellar; 

Thence South 40 d€grees 07 minutes 06 seconds Easl along the Soulh\~eslerly 1 ine of Lot 
10 and lot 9 of said f'rescott Foothills Estates Unit One, 2~5.10 feet loa found l/2" 
rebar and to the beginning of a 1~9.12 foot radius non-tangent cut·ve t;hose cenlet· 
bears South 62 degrees 24 minutes 24 seconds Easl; 

Thence No•·Lheastel"ly ~long said curve through ~ cenl1·~1 angle of 513 degrees 09 minutes 
17 seconds a distance of 151.35 fuel; 

Thence South 13 degt·ees 00 minut~s 20 seconds East, 50.90 feet to the beginning of a 
99.12 foot 1·adius non-l~ngent curve whose center beat·s South 00 degrees 13 minutes ~13 
seconds \·lest; 

Tltence South>msterly along said curve through a central angle of 55 degree5 0~ minutes 
SG seconds, a disL~nce of 95.29 feel Lo the beginning of a tangent comround curve of 
25.00 foot radius concave lo the left; 

Thence Southerly along said curve Uu-ough a central angle of 00 degrees 04 minutes 15 
seconds, a distance or 34.94 feet loa found 1/2" rebar, IlLS lag no. 13011; 

Thence South 44 de~1nes 55 minutes 2•1 seconds [asl, H7 .60 feel to the beginniny uf a 
tangent curve of 41q.oa foot radius, concave lo the left; 

Thence Southeasterly along said curve through a central angle of 09 degrees SO minutes 
~8 seconds, a distance ~f 71.96 feet to a found 1/2" rebar, RLS tag no. 13011; 

Thence North 69 degrees II minutes 58 seconds East, 44.20 feel loa round 1/2" rellar, 
IlLS lag no. IJO 11; 

Thence North 46 degrees 49 rninutcs 41 seconds F.asl, 192.36 feet loa found 1/2" rellar, 
IlLS lag no. 13011; 

Thence florlh 05 degt·ees 03 minutes 113 seconds East, 229.26 feel to a found 1/2" rebar; 

lh~nce South 02 degrees OG minutes 50 seconds flest, 446.17 feel to the TlllJ[ I'Olll! OF 
OEGINNJNG. 
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